CITY OF NEWARK
DELAWARE

COUNCIL MEETING MINUTES
February 14, 2011
Those present at 7:00 pm:

Presiding: Mayor Vance A. Funk, I
District 1, Paul J. Pomeroy
District 2, Jerry Clifton
District 3, Doug Tuttle
District 4, David J. Athey
District 5, Ezra J. Temko
District 6, A. Stuart Markham

Staff Members: City Manager Kyle Sonnenberg
City Secretary Patricia Fogg
Interim City Solicitor Bruce Herron
Assistant to the City Manager Carol Houck
Finance Director Dennis McFarland
Planning & Development Director Roy Lopata
Water & Wastewater Director Roy Simonson
Captain John Potts, NPD
Community Affairs Officer Dana Johnston

1. The regular Council meeting began with a moment of silent meditation and
pledge to the flag.

2. MOTION BY MR. CLIFTON, SECONDED BY MR. POMEROY: THAT
ITEM 8-A-1, RESOLUTION 11-_: RETIREMENT OF LT. GERALD
SIMPSON, BE MOVED TO ITEM 3.

MOTION PASSED UNANIMOUSLY: VOTE: 710 0.

Aye — Athey, Clifton, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay — 0.

3. 8-A-1. RESOLUTION 11- : RETIREMENT OF LT. GERALD SIMPSON

00:52
Council unanimously endorsed the resolution which recognized Lt.
Simpson for 23 years of dedicated service to the Newark Police Department.

Lt. Simpson said leaving the Newark Police Department was one of the
hardest decisions he made in his professional life. He remarked that he worked
with some great people during his time in the City — Bill Hogan, who instilled
values in the organization that were still in existence today and who was one of
the best Police Chiefs he worked for in his career; Chief Buddy Conway, his Field
Training Officer with whom he is still friends; Chief William Nefosky who passed
away too soon. Lt. Simpson also acknowledged the role of his wife of 26 years
during his career with the Police Department

MOTION PASSED UNANIMOUSLY: VOTE: 7to 0.

Aye — Athey, Clifton, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay — 0.

(RESOLUTION 11-B)



4. PRESENTATION OF JEFFERSON AWARDS FOR PUBLIC SERVICE
06:46

Mr. Funk recognized the following nominees for their volunteerism and
presented a Jefferson Award Certificate of Excellence for their public service:

Newark Senior Center, Senior Surfers — Though Jefferson Awards are
usually reserved for individuals, this group of seniors has helped members who
did not grow up with technology and have found the most satisfaction from
helping other seniors choose the best option for Medicare Part D selection.

Noni-Ife Taylor — has dedicated herself to volunteering in the health fields
throughout her high school career at Wilmington Hospital where she has brought
comfort to numerous patients in various areas including nursing resources, adult
Medicare and joint replacement, by transporting patients to and from surgery and
delivering food.

Matthew Watters — has worked to bring sustainable healthcare to Haiti by
helping to raise funds to rebuild a hospital destroyed by the earthquake; has
assisted tribal leaders in southern Sudan in setting up a health committee to
discipline irresponsible hospital employees; has taught hospital staff how to
reduce mortality, and helped create infection control committees.

Siddiq Haynes — a senior at the University of Delaware and a defensive
tackle for the school’s football team, Siddiq has worked with the Boys and Girls
Clubs, Special Olympics, Bone Marrow Drive, March of Dimes Walk and also
created the “Fight Against Lung Cancer” Facebook page. He has a spirit of
giving that impacts those around him.

Linda Burns — has devoted her time and talent to the City of Newark
Memorial Day Committee for 30 years as the secretary of the committee which
involved year round planning and contact with various military units while
coordinating with City Administration, Police and Public Works. Her volunteerism
has helped make the Armed Forces Day parade a source of pride for Newark
citizens.

5. 1. ITEMS NOT ON PUBLISHED AGENDA
A. Public

14:51]

Jeff Filandro, President of Persimmon Creek Swim Club in the Arbour
Park community, raised concerns about the Christina Creek sewer project.
Some of the issues he discussed were the load restrictions and the weight
bearing assignment for trucks on the bridge, the condition of the 50-year old
underground sewer pipes by the pool and the safety of neighborhood children
during the construction. He requested more details about the project in order to
make sure pool members would be safe. Mr. Funk asked if staff had been in
touch with Mr. Filandro, and Mr. Sonnenberg said Mr. Simonson had been the
staff contact.

6. John Bauscher, a Newark landlord, said he was educating his tenants
about their constitutional rights regarding right of entry for rental inspections. He
felt tenants should not be pressured when they exercised their constitutional
rights to refuse entry to inspectors. He did not see a reason to send an inspector
when the City was told the tenants refused entry and hoped the City would come
up with consent forms.

7. Lisa Ward, a Newark landlord, shared her concerns about a February 1
meeting with City staff. During the meeting Ms. Ward requested a copy of the
maintenance checklist used by City inspectors when inspecting rental properties.
She also wanted to establish a revised procedure for the right of entry regarding
inspection of rental units and clarification of the $50 late fee for failure to
complete the required rental inspection within 60 days. Ms. Ward questioned the
existence of the checklist and was disappointed it was not provided to her after



the meeting. However, she said it was forwarded to her on February 7. Ms.
Ward was disturbed that the concerns of the landlords were not taken seriously
by staff at the meeting.

Mr. Lopata confirmed the City had a checklist that was in existence for
some time, and it was sent to Ms. Ward as she described. Further, the City was
in the process of incorporating it into a full-scale revised procedures manual that
would be available on the City’s website. He explained the meeting with the
landlords was a somewhat contentious meeting. In response to negative
comments regarding staff’s attitude during the meeting, Mr. Lopata said he took
the U.S. Constitution very seriously and that the protection of tenants, landlords
and properties in the City were paramount to him.

8. Bruce Harvey, a Newark landlord, believed the inspection issue was
covered at the October 25 meeting by Richard Morse of the ACLU. Mr. Harvey’s
position was he would let any inspection proceed if his tenants wanted it.
Further, he thought it was up to himself to make recommendations and educate
his tenants. He said New Castle County sent a form for the tenant’s permission
to inspect and felt the procedure was still evolving in Newark.

9. Glenn Schmalhofer, a Newark landlord, said being a landlord was a
difficult job, and he did not understood why landlords were held responsible for
the conduct of their tenants. He called the meeting on February 1 to find out the
policies and procedures for consent and was concerned that changes to the
rental unit inspection procedure had not yet come about.

10. 1-B. UNIVERSITY
1. Administration — There were no comments forthcoming.

11. 1-B-2. STUDENT BODY REPRESENTATIVE

There were no comments forthcoming.

12. 1-C. COUNCIL MEMBERS
37:06
Mr. Tuttle

o Issued a reminder about the DelDOT information session in the Council
Chamber on 2/22/11 from 4-7 p.m. related to the Elkton Road project. He
pointed out that the speed limit had been lowered which was an improvement
since sight lines were extremely short.

o Congratulated Mr. Temko on having an article published on democratic
governance and civic health in Newark, DE in the National Civic Review.

13. Mr. Markham

. Attended the CAC meeting on 2/8/11 where Pat McCullar, DEMEC
President, provided an update on renewable energy.

14. Mr. Athey

. Reported the CAC may soon be forthcoming with recommendations on
renewable energy.

. Complimented the Downtown Newark video developed as part of the
Great American Main Street program application which could be viewed on
YouTube. Mr. Funk suggested sending a copy of the video to Carol Dyer, artist
of the 250th Anniversary print, which was featured in the video.



15. Mr. Clifton

. Was contacted by a resident about the possibility of establishing a system
to notify homeowners when snow plowing would be completed in their
neighborhoods. The resident complained about the inconvenience of being
plowed back in after they had already shoveled when plow crews returned to
clear the roads. Mr. Sonnenberg advised that Ms. Houck handled the notification
system and would explore whether this was feasible; however, he thought it
would be a difficult challenge to specifically identify when plowing was finished in
each neighborhood.

16. Mr. Temko
. Expressed his gratitude to the Jefferson Award nominees for their service.

17. Mr. Pomeroy

. Recognized the nominees of the Jefferson Awards for their contributions
to the community and Lt. Simpson for his service.

18. Mr. Funk

. Was disturbed by staff’'s decision to clear the snow on Main Street during
Restaurant Week on Friday night at 10:00 p.m. He received complaints from
restaurant owners and visitors who were instructed to move cars from the street
under threat of being towed. Mr. Funk felt the plowing should have been held off
until midnight and said this was a bad public relations move. Mr. Sonnenberg
reported a number of complaints were received about the accumulation of snow,
and the intent was to remove it at night when there was less traffic on the road.
Mr. Markham concurred that Main Street was in terrible shape, and he received
similar complaints from business owners. Mr. Sonnenberg explained the meters
were bagged and free parking was allowed in the parking lots to accommodate
people so they would not have to park on Main Street.

9.
8:30

APPROVAL OF CONSENT AGENDA

Approval of Regular Council Meeting Minutes — January 24, 2011
Receipt of Alderman’s Reports — February 7, 2011 (2 Reports)
Reappointment of Nancy Rich to Board of Ethics — 5 Yr. Appt.
Reappointment of Newark Memorial Day Parade Committee — 1 Yr.
Appt.

Bill 11-01 — An Ordinance Amending Chapter 17, Housing and
Property Maintenance, Code of the City of Newark, Delaware, By
Eliminating the Late Fee for Failure to Complete Required Rental
Unit Inspection Within 60 Days of Renewal Date — 2" Reading
February 28, 2011

F. Bill 11-02 — An Ordinance Amending Chapter 21, Peddlers,
Vendors and Solicitors, Code of the City of Newark, Delaware, to
Permit Vending on Sidewalks Abutting the University of Delaware
‘Campus Cuisine Colonnade’ or Similar Locations — 2"* Reading
February 28, 2011
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Ms. Fogg read the Consent Agenda in its entirety.

MOTION BY MR. CLIFTON, SECONDED BY MR. MARKHAM: THAT
THE CONSENT AGENDA BE APPROVED AS SUBMITTED.

MOTION PASSED UNANIMOUSLY: VOTE: 71to 0.

Aye — Athey, Clifton, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay — 0.

20. 3. ITEMS NOT FINISHED AT PREVIOUS MEETING — None




21. 4. FINANCIAL STATEMENT
50:00

Mr. McFarland reviewed the Financial Statement for calendar year 2010.
The City was $3.4 million over budget for the year on a consolidated basis. The
Governmental funds accounted for the bulk of the variance at $2.9 million over
budget for the year. The Enterprise funds, the Utility fund and the Parking fund
were about $400,000 over budget for the year. Mr. McFarland emphasized these
were internal financial statements. Since the Finance Department was in the
process of closing books for 2010 and making entries, the Financial Statements
in the comprehensive annual Financial Report beginning in May would vary
slightly from these results.

The operating deficit for the Governmental funds was $7.6 million, or
almost $3 million less than budgeted. Revenues were $2.1 million over budget
as almost all revenue categories showed positive variances. Permit revenues
were $950,000 over budget reflecting a good year and the receipt of permit fees
for the University’s new Science and Engineering building. Grant revenues were
up about $500,000 due to the receipt of Municipal Street Aid funds which were
not budgeted in the original 2010 budget. Transfer taxes were slightly over
budget. Parking meter revenues were more than $200,000 over budget, and fine
revenues were about $300,000 over budget. Operating expenses within the
departments were about $800,000 under budget. Most departments came in at
or under budget. The biggest positive variance was in the Public Works
Department with both lower personnel and landfill costs. There was a negative
variance in the Legislative Department due to higher legal expenses.

In the aggregate the Enterprise funds were $400,000 over budget. The
Electric fund came in on budget in terms of the targeted operating margin. The
revenues from the over collection within the Electric utility fund were reserved for
a future refund to the customers, and that number will be tweaked at the actual
closing.

Margins in the Water fund were slightly under budget by $250,000. Sewer
margins were up $100,000 as the timing differences with the County billings were
reconciled. The Parking fund which reflects only the lots (not the meters) was
$250,000 over budget.

The cash balance at the end of the month was $19.2 million, an increase
of $6.7 million from the beginning of the year. Mr. McFarland commented that
the large chunk of the increase in the cash balance was due to capital projects
which were not yet fully spent out. The real cash improvement tended to reflect
the operating results of the $3 million plus variance.

MOTION BY MR. POMEROY, SECONDED BY MR. MARKHAM: THAT
THE DECEMBER 2010 FINANCIAL REPORT BE ACCEPTED.

MOTION PASSED UNANIMOUSLY: VOTE: 7to 0.

Aye — Athey, Clifton, Funk, Markham, Pomeroy, Temko, Tuttle.

Nay — 0.
22. 5. RECOMMENDATIONS ON CONTRACTS & BIDS
A. Recommendation to Utilize a New Castle County Awarded Contract
for Professional Evaluation Services of our Wastewater
Infrastructure
54:57

Ms. Houck summarized her memo of January 25, 2011 wherein it was
recommended to enter into a contract with Compliance EnviroSystems based on
their existing contract with New Castle County. The firm agreed to provide
services in accordance with the County contract, pricing and conditions. Funds
to cover the cost of the evaluation of the sanitary sewer system were available



from the Capital Program. It was recommended that Council authorize the
contract for the total estimated cost of $82,907.50.

MOTION BY MR. CLIFTON, SECONDED BY MR. ATHEY: THAT THE
CITY MANAGER BE AUTHORIZED TO ENTER INTO A CONTRACT
WITH COMPLIANCE ENVIROSYSTEMS FOR PROFESSIONAL
EVALUATION SERVICES OF THE WASTEWATER INFRASTRUCTURE
FOR THE ESTIMATED COST OF $82,907.50.

MOTION PASSED UNANIMOUSLY: VOTE: 7to 0.

Aye — Athey, Clifton, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay — 0.

23. 5-B. CONTRACT 2010-06, BELLEVUE ROAD PUMPING STATION
IMPROVEMENTS

55:55

Ms. Houck reviewed her memo of February 2, 2011 wherein it was
recommended that Council award the contract for improvements to the Bellevue
Road pumping station to C & T Associates, Inc. (the lowest responsible bidder)
for their total bid amount of $149,900. Ten bids were received, and three
references were contacted for C & T Associates. All reported high levels of
satisfaction. Funds were available from two capital projects.

MOTION BY MR. MARKHAM, SECONDED BY MR. CLIFTON: THAT
CONTRACT NO. 2010-06, BELLEVUE ROAD PUMPING STATION
IMPROVEMENTS, BE AWARDED TO C & T ASSOCIATES, INC. FOR
THE TOTAL BID AMOUNT OF $149,900.

MOTION PASSED UNANIMOUSLY: VOTE: 7to 0.

Aye — Athey, Clifton, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay — 0.

24. 5-C. CONTRACT 2010-07, REPAIR CHRISTINA CREEK SEWER LINE
CROSSINGS

56:51

Ms. Houck reviewed her memo of February 7, 2011 wherein it was
recommended to award the contract for the replacement of the Christina Creek
sewer line crossing to the lowest responsible bidder, Merit Construction, for their
total bid of $628,885. The project was necessitated following damage to the
sewer line which left the line at risk. Merit Construction completed the James
Hall Trail project for the City. The City was very satisfied with the firm as were
other references who were contacted. Funds were available through FEMA
Matching Grant funds and Capital Project funds.

MOTION BY MR.CLIFTON, SECONDED BY MR. TUTTLE: THAT
CONTRACT NO. 2010-07, REPAIR TO CHRISTINA CREEK SEWER
LINE CROSSINGS, BE AWARDED TO MERIT CONSTRUCTION AT A
TOTAL BID PRICE OF $628,885.

MOTION PASSED UNANIMOUSLY: VOTE: 71to 0.

Aye — Athey, Clifton, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay — O.

25. 6. ORDINANCES FOR SECOND READING & PUBLIC HEARING
None

26. 7. PLANNING COMMISSION/DEPARTMENT RECOMMENDATIONS
None




27. 8. ITEMS SUBMITTED FOR PUBLISHED AGENDA
A. Council Members:
1. Resolution 11-_: Retirement of Lt. Gerald Simpson

(See Item #3)

28. 8-A-2. DISCUSSION RE CITY SOLICITOR
58:01

Mr. Funk advised that seven applications were received and reviewed by
Council. Five of the seven applicants would be interviewed. It was agreed the
interviews would be conducted on March 21 starting at 6:30 p.m. with each
applicant being interviewed for 30 minutes. Mr. Funk will develop a
guestionnaire to be sent out prior to the interviews, and Mr. Athey suggested that
perhaps each applicant be asked to give a five minute introduction.

During the application process, Mr. Funk was informed by one applicant
of their interest in being hired by the City as a full-time employee. (Mr. Funk
commented it would be inappropriate to disclose the name of the applicant as the
individual was still employed by a firm.) Based on that situation, Mr. Funk felt the
Solicitor interviews could be held in Executive Session since this would be a
personnel matter. Mr. Herron reported the Attorney General’s office opined that
an Executive Session would be appropriate if this was a full-time position.

Mr. Athey noted only one of the five applicants expressed such interest
and asked if the other four applicants could be interviewed in Executive Session.
He thought this was somewhat of a gray area. Mr. Herron agreed it was but said
Council had not yet decided whether the Solicitor position would be a full-time or
contract position. Mr. Funk felt all the applicants would have to be treated in the
same way.

Mr. Pomeroy wanted legal clarification whether the interviews could be
conducted in Executive Session because the question was still open as to
whether this would be a full-time staff position.

Mr. Athey agreed, reporting there was some blip in how New Castle hired
their Solicitor. Since Newark did not advertise this as a City employee position,
he guessed it was the City’s prerogative to do what they wanted with the position
but questioned whether that would create an issue since it was not advertised as
such. Mr. Herron noted it was not advertised one way or the other.

Mr. Funk commented that one of the lawyers stated he would not work for
less than $175/per hour, a 40% increase over what the City currently paid. If the
payment rate increased to that amount, the budget for the position would be
$300,000.

29. 8-B. OTHERS: None

30. 9. SPECIAL DEPARTMENTAL REPORTS:
A. Special Reports from Manager & Staff: None

31. Meeting adjourned at 8:03 p.m.

Patricia M. Fogg, CMC
City Secretary

fav



