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1.
The meeting began with a moment of silent meditation and pledge to the flag.  
2.
MOTION BY MR. POMEROY, SECONDED BY MR. ATHEY:  THAT THE AGENDA BE AMENDED BY ADDING ITEMS 10-A-2, RECOMMENDATION – PARKS & RECREATION FEE INCREASES AND 10-C, REQUEST FOR EXECUTIVE SESSION RE LABOR NEGOTIATIONS TO THE AGENDA.
MOTION PASSED UNANIMOUSLY.  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.

Absent – Clifton.
3.
1-A.
APPROVAL OF 2008 AUDIT REPORT

Mike Stephens, Partner with the audit firm of Clifton Gunderson LLP, presented the results of the audit for the year ended December 31, 2008. 
The audit approach included an integrated team of Auditors, IT Specialists, Pension Specialists, and a Compliance Specialist.

The audit statement was a 90-page document.  Supplemental to that was the Single Audit report required for federal funding.  As such, there were various issues that needed to be addressed from a disclosure standpoint thereby creating the need for the specialists involved.


Clifton Gunderson used a risk-based approach and focused on accounts that were material to the Financial Statements.  The risk assessment standards were implemented last year and had to be partially updated with new auditors and partially because of the complexity of the City’s audit.  These were new standards, about a year and a half old, and required looking at the internal controls more broadly and deeply than was required previously.

Communication with management was frequent and included both formal and informal updates throughout the process.  The audit process from planning to end was about a four to five month process, and open communications from both sides expedited that process.  


The most important comment – the auditors’ opinion on the Financial Statements – was referred to as an unqualified opinion, the best achievable opinion from an audit standpoint.

Management was very good.  In a section of the Financial Statement referred to as Management’s Discussion and Analysis with references (a narrative of all the numbers requiring schedules that make up the financial statements,) the City did a very good job in identifying the fluctuations, the variances from year to year and some of the trends included in the Financial Statements.  


In addition to the opinion rendered on the Financial Statements, Clifton Gunderson issued several other reports.  The first report was on internal control over financial reporting in all compliance and other matters.  There were three comments in this area.  The first was the segregation of duties.  In an organization the size of the City that was a fairly common finding, and Council and management had to decide what level of control risk they were willing to accept.  The comment was a result of being limited in staffing in the accounting area.  

The next comment addressed allowance for property taxes receivables.  The City had the ability to have liens against properties for taxes receivable.  From an aging standpoint there were a number of receivables several years old, raising the question, were they ultimately collectable.  They were reflected as assets in the Financial Statements and the question was, should they be allowed for or reduced.  Ultimately they could be collected from a standpoint of the property being sold and settled on, but some of these were on the books for years.  

The last item was expense accruals.  The City, to some degree on a day-to-day basis and an interim recording basis, functioned on a cash basis at year end.  From a generally accepted accounting principle standpoint, there should be accruals made for expenses such as accrued payroll for the timing difference for when payroll was paid at year end.  There was some vacation pay that was not accrued and some bond interest that was not accrued, so the recommendation was to look at that on an annual basis when closing if not on an interim basis, to insure those records were aligned with generally accepted accounting principles.


Overall, although the auditors had some recommendations, there were no material audit adjustments.  Although they identified some variances, all were below the materiality threshold meaning the adjustments netted out to immaterial amounts as far as the impact on the Financial Statements.  

The Single Audit was required for any organization receiving federal funds in excess of $500,000 in one year.  The City met those criteria and was required to test for compliance with requirements of receiving those funds.  The Single Audit made sure of compliance requirements to receive those funds.  
Two reports were issued as a part of that process.  One was the internal control over financial reporting.  The second one was the compliance side.

Because of the nature of the City and its structure, the Internal Controls were no different for federal funds than for other funds collected so they effectively become the same report as those issues previously covered – segregation of duties and accruals apply to both the federal funds and other operating funds.
The Compliance Report related to specific programs.  The auditors were required to identify major programs with respect to all the federal funds received.  The major programs were the Community Development Block Grant and the Highway Planning and Construction funds which were tested on a full basis.
There were four findings in this area.  All of the comments related to the Community Development Block Grant expense allocation among the grants.  One of the issues in federal funding was each agency would pay only for costs attributable to that particular grant.  The documentation to support that was lacking as part of the process, so it was recommended to beef up that documentation. 

The monitoring of sub-recipients addressed federal funds that were passed through to other entities.  That required certain obligations with respect to oversight.  The particular issue related to determining some of the sub-recipients had their own single audit when the organization received funds in excess of $500,000.  No single audit was remitted to the City as required under the terms of the grant, and this was just a matter of following up with the sub-recipients.  
Under Verification of Suspension and Debarment there was a federal requirement that the City’s vendors cannot be on a list of suspended and debarred vendors for questionable or criminal activity.  The documentation to support that was missing some required information.  

Along the same lines, the Inspection of Work Performed, there was a federal requirement to follow up to insure work was performed within specification.  Documentation was in question there.
With respect to the compliance comments, all of those were typical.  Given the size of the departments, the people involved and the nature and the amount of the grants, while they should not be ignored, Mr. Stephens did not want Council to be alarmed by the type of comments.
The Required Communications Letter (no. 114) informed Council how the audit went so they knew if there were any issues.  The purpose was to prevent any Council member from saying they did not know what happened with the audit process.

The Auditors’ Responsibility Under Generally Accepted Auditing Standards reiterated that the audit was performed under generally accepted auditing standards.

The Significant Issues Discussed With Management Prior to Retention covered opinion shopping.

Consultations With Other Accountants stated that if, during the course of the audit, management disagreed with how the audit firm wanted to treat something in the Financial Statements and counsel was sought from another firm, that would have to be reported.

Qualitative Aspects of Accounting Practices was a new accounting standard implemented this year.  That was the implementation of GASB 45, OPEB Liabilities and employee benefits other than pensions.  The liability of the City’s fiduciary funds was just under $1 million this year.  The standard was written very heavily toward encouraging municipalities to contribute to the fund and to commit those funds.  Although the City set up a trust prior to year end, the liability was still reflected for the shortfall.  The OPEB liability was calculated actuarially.
Difficulties Encountered in Performing the Audit – There were none, and the audit process went smoothly.

Corrected Misstatements – There were no material misstatements.

Representations from Management – Management signed the representation letter.

Disagreements with Management – There were none on financial accounting and reporting matters, auditing procedures, or other matters.

Other Significant Findings or Issues – There were no additional findings or issues not previously discussed.

Mr. Pomeroy complimented the thoroughness of the report and timely manner in which it was received.  
MOTION BY MR. POMEROY, SECONDED BY MR. ATHEY:  TO ACCEPT THE AUDIT REPORT FOR THE YEAR ENDED DECEMBER 31, 2008.
MOTION PASSED UNANIMOUSLY.  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.

Absent – Clifton.

4.
2.  CITY SECRETARY’S MINUTES FOR COUNCIL APPROVAL
A.
Regular Council Meeting of June 22, 2009

There being no additions or corrections to the minutes, they were approved as received.
5.
3.  ITEMS NOT ON PUBLISHED AGENDA

A.
Public


Amy Roe, Newark resident, commented about the fuel resource mix compiled by DEMEC and distributed to the City in May.  She said the fuel mix was not the source of electricity currently being used in Newark but was the average fuel mix for PJM, a regional transmission organization who coordinated the movement of wholesale electricity in Delaware and other states.  She believed this was important for Newark because it was the average fuel mix for the entire grid and thus misrepresented the renewable energy portion of the fuel mix.  Ms. Roe learned that neither Newark nor DEMEC possessed renewal energy credits to substantiate much of the renewable portion published in the fuel mix.  Without a renewable energy credit to certify ownership of the renewable energy sources, she said the City could not claim ownership.  Instead, some other utility who possessed these renewable energy credits owned the renewable value of that energy.  She felt the amount of renewable energy Newark provided its customers was dishonestly characterized and without a renewable energy credit, there was no way to verify if the energy qualified as renewable in the State of Delaware. 

Ms. Roe reported that the MeadWestvaco Pulp and Paper Mill located in Covington, VA provided the energy for the City’s voluntary green energy subscription program since August, 2008.  She learned that the facility was exempted from the Clean Air Act under a grandfather clause and was reported to be the fifth most-polluting facility in the State of Virginia.  The plant generated energy by burning a paper process by-product called black liquor.  Ms. Roe said it seemed that the energy provided to the green energy subscription program was not very green at all.  
6.
Monroe Hite, Jr., 1322 Barksdale Road, urged Council to consider adding more recreational opportunities for youth ages 13-18 and to create a community center which he has been advocating for a number of years.   He applauded the excellent programs offered by the Parks & Recreation Department.
7.
Marion Shirkey, 1003 Lakeside Drive, Christine Manor, said although there was no objection to the annexation of the property at 207 Mason Drive, she spoke on behalf of the residents along Lakeside Drive and Georgian Circle who objected to the property owners not paying a proportionate share for water and the sewer installation.  She reported that 207 Mason Drive was about 200 feet beyond the lines along Lakeside Drive and water or sewer service required them to connect along the lines installed three years ago.  If they were not asked for reimbursement, they would get about 1400 feet of free line.

Since the 7/13/09 Council meeting, residents met with Messrs. Simonson and Lopata and were told there was no reimbursement for extensions to the existing line which included the 207 Mason Drive property.  An example provided was the sewer hook up on Valley Road which was an extension of the lines already installed in the Woodmere Development.  Since the Woodmere developer was not reimbursed for that extension, it was concluded there should be no reimbursement for an extension on Lakeside to Mason.  Ms. Shirkey pointed out that Woodmere was developed more than 20 years ago, well beyond the 10-15 year time frame they were told was a window for reimbursement.  

Ms. Shirkey cited what she felt was a precedent in Christine Manor.  In November, 2005, two residents on Queen Mary Drive were told they had to pay for an extension to their properties to the original payer of the sewer and water line.  In a discussion with Mr. Simonson, he indicated that his predecessor had arranged for the reimbursement, but that was not current procedure. 

Ms. Shirkey asked Council to look at this from a standpoint of equity and fairness and reconsider the reimbursement situation at 207 Mason Drive.  

8.
3-B.  UNIVERSITY

1.  Administration

Rick Armitage reported the University had been working on the bus noise problem in response to resident complaints.  Retrofitting has been completed on one bus, and the noise level dropped about 18 decibels.  There has also been driver education and neighborhood bus routes were being evaluated based on changing demographics.
9.
3-B-2.  STUDENT BODY REPRESENTATIVE


There were no comments forthcoming. 

10.
3-C.  COUNCIL MEMBERS


Mr. Tuttle commented on the elimination of the municipal street aid funding which left no funding for street maintenance and repair.  Newark’s share should have been approximately $580,000.  Mr. Funk found it disappointing that the legislature made this decision in a late Sunday night committee meeting.  Mr. Markham added that the loss of funding equated to a nine cent property tax increase.
11.
Messrs. Markham, Athey and Pomeroy applauded the Liberty Day celebration and fireworks display.
12.
Mr. Markham encouraged the City to implement electronic communications whenever possible and cited a project at the Department of Education that would save the state over $12,000 a year by eliminating paper and processing.  

13.
Mr. Temko asked for an update on the possible consolidation of the Newark Post Offices.  Mr. Pomeroy noted this issue came up previously, and the City was proactive in going on record with a letter stating the importance of the Post Offices to the Newark area.  He suggested a response of equal caliber from the Mayor or City Manager to reinforce support.

14.
Messrs. Athey and Pomeroy congratulated the Police Department on the remarkable results they were having with the graffiti issue.
15.
Mr. Athey referenced the City’s financial situation and felt the discussion about Parks & Recreation fees, although painful, was a good process to go through.  He hoped to see some agreement on what that process was going to be.  In his opinion, there was no more fundamental issue for Council to deal with the remainder of the year.  Regarding the August 18th workshop scheduled to discuss anti-discrimination policies and the domestic partner registry, he asked Mr. Temko if he would be willing to postpone that discussion to the fall and could instead discuss budget issues on August 18.  Mr. Temko agreed to a September postponement.  

With regard to Mr. Temko’s initiatives and in light of the passage of Senate Bill 121, Mr. Akin said it would be helpful for Council to redirect staff on the legislation or regulations they should continue to work on now that the bill passed.  Mr. Temko noted that Senate Bill 121 addressed non-discrimination regarding sexual orientation in a number of areas including employment, public accommodations and housing but did not include gender identity and expression.  Mr. Funk thought it was interesting that the legislation gave jurisdiction to the Superior Court.  Regarding funeral and emergency leave, Mr. Temko felt one thing setting that apart was that the state already had that benefit.  Mr. Funk said he felt uncomfortable about discussing funeral leave and other issues without addressing the primary question about domestic partner benefits and preferred to discuss those issues at the first meeting in August.  



It was concluded that funeral and emergency leave and domestic partner benefits would be discussed at the 8/10 Council meeting.  The Financial Workshop will be held on 8/18.  A workshop will be held on 9/22 to discuss the domestic partner registry and the non-discrimination ordinance.

16.
Mr. Pomeroy questioned the policy for loading recreational vehicles in neighborhoods as he received several complaints from constituents who received citations from the Police Department.  Chief Tiernan said residents should call to notify the desk and request 24-48 hours to load, and permission was routinely granted.  Chief Tiernan will review the policy with the dispatchers.
17.
Mr. Pomeroy noted that a past issue he discussed with Mr. Hite regarded water back up and debris clogging the Barksdale Road bridge area which was very flood prone.  He said a schedule was developed several years ago for routine maintenance and clearing of the underpass and asked for an update to share with Mr. Hite.  
18.
Mr. Pomeroy referenced the legislative wrap up referencing a large number of issues that he felt were antagonistic towards Newark specifically or municipalities in general.  He felt one of the most onerous was Senate Bill 132 which would have regulated every land use decision made by an individual city or county and would have been a crushing halt to economic development.  He also highlighted the Alderman’s Court issue, the questionable issue of the transfer tax, the Charter issue and the municipal street aid which was a sizeable loss of money for Newark’s infrastructure.  Mr. Pomeroy felt this year’s experience highlighted how important it was for the City to solidify relationships in Dover in order to deal with issues more proactively.  Mr. Funk agreed the bottom line was for Council to collectively take more initiative to develop personal relationships with legislators throughout the state.
19.
4.
ITEMS NOT FINISHED AT PREVIOUS MEETING

None
20.
4-B.
FINANCIAL STATEMENT 

None
21.
5.  RECOMMENDATIONS ON CONTRACTS & BIDS
A.
Recommendation for Improvements to the Police Department

Security System


Ms. Houck outlined her memo dated July 6, 2009, wherein she recommended authorizing improvements to the 911 Center security system at a total cost of $51,050 as quoted by Kratos Defense & Security Solutions, the company which provided the new system in 2007.  Funds were available for the upgrades from the Federal Seizure Funds.
MOTION BY MR TUTTLE, SECONDED BY MR. MARKHAM:  THAT KRATOS DEFENSE & SECURITY SOLUTIONS BE AUTHORIZED TO COMPLETE IMPROVEMENTS TO THE 911 CENTER SECURITY SYSTEM AT A TOTAL COST OF $51,050.

MOTION PASSED UNANIMOUSLY.  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.

Absent – Clifton.

22.
6.  ORDINANCES FOR SECOND READING & PUBLIC HEARING
A.
Bill 09-09 – An Ordinance Amending Ch. 20, Motor Vehicles & Traffic, By Revising Schedule II, Speed Limits
Ms. Fogg read Bill 09-09 by title only.
MOTION BY MR. MARKHAM SECONDED BY MR. ATHEY:  THAT THIS BE THE SECOND READING AND FINAL PASSAGE OF BILL 09-09.  

Chief Tiernan pointed out that this bill would bring the City in line with DelDOT and would allow enforcement by the City.

Mr. Temko noted all streets in Terry Manor were 15 mph, but he believed the posted speed was 25 mph on Corbit Street.  (Secretary’s note:  Following the meeting, the NPD Traffic Division reported a 25 mph speed limit on Corbit Street which was considered the entry way to Terry Manor for planning and traffic purposes.)
The Chair opened the discussion to the public.

There being no comments forthcoming, the discussion was returned to the table.
Question on the Motion was called.
MOTION PASSED UNANIMOUSLY.  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.

Absent – Clifton.

(ORDINANCE NO. 09-21)
23.
6-B.
BILL 09-20 –
 AN ORDINANCE ANNEXING & ZONING TO RH (SINGLE-FAMILY, DETACHED) A .86 ACRE PARCEL OF LAND LOCATED AT 207 MASON DRIVE & THE ADJOINING .25 ACRE MASON DRIVE RIGHT-OF-WAY







Ms. Fogg read Bill 09-20 by title only.

MOTION BY MR. TUTTLE SECONDED BY MR. MARKHAM:  THAT THIS BE THE SECOND READING AND FINAL PASSAGE OF BILL 09-20.  

Susan Fitzwater with RE/MAX First Choice, 100 S. Broad Street, Middletown, represented Joseph and Deborah O’Donnell, the owners of 207 Mason Drive, who were requesting annexation of the property for the purpose of connecting to the City’s sewer service.  At the June 2nd Planning Commission meeting, she said it became apparent that the residents of Lakeside Drive were seeking reimbursement from anyone who wanted to connect to where the sewer lines currently terminated on Lakeside Drive.  The petitioners felt this was an unfair and unreasonable request that would create a serious hardship.  She said the residents of Lakeside Drive installed the lines voluntarily and for their own benefit.  To Ms. Fitzwater’s knowledge and from statements made at the June 2nd meeting, statements contained in correspondence between the parties and the City and Ms. Shirkey’s comments, the residents of Lakeside Drive were told verbally and in writing repeatedly that they were never promised, and should not expect, reimbursement from any property owner other than 1001 Lakeside Drive and that Mason Drive was specifically excluded from having to reimburse them.  Further, she was not sure how the residents of Lakeside Drive could expect to be paid for something they no longer owned since the sewer lines were dedicated to the City.  She asked the City to make a formal and final ruling that the property at 207 Mason Drive be allowed to annex into the City and connect to the City’s sewer service with no payment or reimbursement to the residents of Lakeside Drive.
Mr. Pomeroy asked what agreements were in writing when the Lakeside Drive homes were annexed into the City.  Mr. Simonson replied there was no agreement he was aware of other than the draft agreement he was working on that had not been finalized.  Mr. Funk was surprised they were allowed to annex without an agreement.  Mr. Lopata said there was a resolution of approval that had stipulations that the Lakeside Drive property owners understood, and the issue of sewer reimbursement was not included.  Rather, it was completely silent on the issue.  
Mr. Athey questioned the .25 acre portion of the Mason Drive right-of-way that was included in the annexation but not shown on the plan.  Mr. Lopata said the right-of-way was shown on Exhibit A and was required for the property to be contiguous.
Mr. Simonson reported Ms. Shirkey brought up the issue of the Gary Scott connection which he pointed out on a visual presentation.  He said Ms. Shirkey used this as an example of why the City should allow reimbursement for a connection.  According to Mr. Simonson, Gary Scott worked with the former Water Director and with the other properties on an agreement that stipulated he would be reimbursed as the other properties connected.  At the time the agreement was developed there was no other reimbursement for anybody upstream other than the properties discussed by Gary Scott and the Water Director.  They identified the properties that would benefit from the sewer lines installed.  As Ms. Shirkey pointed out, the Lakeside Drive residents did not pay Gary Scott, nor was there an agreement with Gary Scott for anybody connecting to the end of the water line to pay.  They brought their water off Gary Scott’s line and brought their sewer off a line that came from the Woodmere development.  (In no other case that Mr. Simonson remembered, and consistent with City Code, a developer was not charged for connecting to the system or required to pay previous developers that connected.)  This was consistent with other municipalities Mr. Simonson has worked with and consistent with the industry.  What he proposed for Lakeside Drive was consistent with what was done previously, including the Gary Scott situation.

Regarding the Gary Scott situation, Mr. Pomeroy asked if there was a written agreement regarding reimbursement.  Mr. Simonson said there was.  Mr. Pomeroy asked if there was a written agreement when the Lakeside line was installed regarding reimbursement for future connections.  Mr. Simonson said an agreement did not exist before the Lakeside Drive project took place.  Mr. Lopata explained that the Lakeside residents would be reimbursed for the one property that could be subdivided because they paid for that extension and that line would otherwise not be serviceable within that service area.  In response to Mr. Pomeroy’s questions, Mr. Simonson explained that the difference for Lakeside Drive was that they could readily and reasonably be served by the line that passes in front of them.  Mr. Lopata added that the newly annexed property on Mason Drive would be installing a sewer main plus a lateral, a key element from his viewpoint.
Mr. Markham asked what the City was getting out of the annexation.  Mr. Lopata explained that the City was getting the property taxes and not providing the most expensive services by and large.  Mr. Lopata said it presented an opportunity to continue to annex and helped the City financially in the long term.
The Chair opened the discussion to the public

Ms. Shirkey, 1003 Lakeside Drive, said the residents were at the mercy of the City and felt it was totally inequitable not to receive some kind of reimbursement.  She asked Council to consider her request and said they welcomed the new neighbors but did not welcome the free pass they would be getting.
Mr. Sonnenberg asked Mr. Simonson if the City’s assessment policy provided for assessment to upstream property owners.  Mr. Simonson said it did not, and said they had to be fronting on the sewer line to be assessed.  
Joseph O’Donnell, 207 Mason Drive, said from his understanding even though the property owner would pay for the connection, the sewer and water lines were owned by the City who would benefit by a house being built there from taxes, sewer and possibly water in the future.

Ms. Fitzwater said this seemed like a private matter and asked Council to make a ruling that the property at 207 Mason Drive be annexed and be allowed to connect to City sewer service with no payment or reimbursement whatsoever to the residents of Lakeside Drive.
Amy Roe, Newark resident, was interested to know whether water, electric and other City services would be extended to this property.  She was concerned that a new property annexed into the City would not have all the benefits of living in Newark that she had.  She thought this was a problem for Council to consider and was concerned about Newark reaching its boundaries beyond its capacities and about all Newark residents being equal.
There being no further comments, the discussion was returned to the table.

Mr. Pomeroy had three meetings with residents of Christine Manor and felt the entire neighborhood should be annexed into the City, although several people have kept that from becoming a reality.  He thought this was an equity issue and was sympathetic to the folks who put the lines in and to the people trying to annex into the City.  He favored the annexation and noted the neighbors did not oppose it.  

Mr. Athey noted there was no objection by neighbors to the annexation, and he intended to support it.  However, he disagreed with Mr. Pomeroy that there was an inequity.  He believed the only difference between this situation and any other development situation was these were private property owners and if this was a developer, there would be no conversation.  He said they paid to get sewer service on their property which was dedicated to the City, the City maintains it, and he did not think there was an equity issue.  

Mr. Pomeroy clarified for the record and for future discussions that may be had on the issue, his understanding was that absent the line that was put in on Lakeside, there would not be the option for Mason Drive.  That was where he brought up the issue that there was some semblance of discussion to be had.  Mr. Athey disagreed.
Mr. Temko said he believed that neighborhoods should all be in one municipality, so he was in favor of the annexation.  On the other issue, he understood issues of fairness that were brought up but thought it was very unfortunate that there was no paperwork or agreement which left the City at a loss for a way to proceed on this. 
Mr. Markham stated that both parties asked the City to intervene legally on their behalf which he would not support and opposed the annexation.

Mr. Tuttle supported the annexation and said there was a long-term benefit to having the entire neighborhood in the municipality as well as the entire neighborhood receiving full City services as discussed by Ms. Roe.  He understood that the City was not providing electricity and based on funding would therefore not receive the support needed to send those services out into the distant reaches of the City.  That was something he believed the City needed to work on.  In terms of the sewer reimbursement issue, he experienced a similar situation and cited how his family worked to diligently document what would happen if someone was added in.  He said it was unfortunate there was no documentation and thought it was commendable that Mr. Simonson worked to try to solve the problem of securing some reimbursement if the other property came in somewhere down the line.  He did not think it was reasonable to do anything beyond that.

Mr. Funk reported he was involved in the Scott annexation because he represented the homeowner on Swallow Circle.  He said the discussions at that time were very specific.  There were four or five people that were annexing, and there were other people thinking about it.  The residents that annexed very carefully crafted an agreement saying that if the other people came in later they would be reimbursed for their fair share of the line.  He noted the Lakeside/Mason Drive situation was not in writing, and the City was faced with water and sewer lines in a public right-of-way owned by the City, so the annexation should go forward.  From the City’s standpoint, he did not see how the new property could be required to contribute.
Question on the Motion was called.

MOTION PASSED.  VOTE:  5 to 1.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – Markham.
Absent – Clifton.
(ORDINANCE NO. 09-22)
24.
6-C.
BILL 09-21 – AN ORDINANCE ANNEXING & ZONING TO MI (GENERAL INDUSTRIAL) A 20.5809 ACRE PARCEL OF LAND AT 1001 OGLETOWN ROAD & THE ADJOINING 2.151 ACRE 
OGLETOWN ROAD RIGHT-OF-WAY








Ms. Fogg read Bill 09-21 by title only.

MOTION BY MR. POMEROY, SECONDED BY MR. MARKHAM:  THAT THIS BE THE SECOND READING AND FINAL PASSAGE OF BILL 09-21.  

John Tracey, Young Conaway Stargatt & Taylor, represented the property owner, Main P.W., L.L.C., and was accompanied by Mark Ziegler Project Engineer from McBride & Ziegler, as well as John Westerhold, a representative of the property owner.
Mr. Tracey explained the Planning Commission and the Planning Department recommended approval of the annexation.

The request was motivated by the United States Military’s need to comply with the Federal Defense Base Closure and Realignment Commission (BRAC).  BRAC recommended the closure of a facility on Kirkwood Highway as well as the potential consolidation of some National Guard units in the Middletown area to a relocation center located in Newark.  The proposed property, given its proximity to Newark and its current zoning of “I” in New Castle County, was ideal for this purpose provided the property was annexed into the City.  He said BRAC was very specific with regard to the need to be in Newark.
The size of the property was 20.5809 acres located on Route 273 and was surrounded on three sides by property already in the City.  The property was identified in the Comprehensive Development Plan for future annexation, and the requested MI (general industrial) zoning was consistent with the New Castle County zoning.

The ultimate use of the property was an Armed Forces Reserve Center and would ultimately be required to come back to Council for approval.  The existing building was 215,000 square feet, and the majority would be demolished as part of the Army’s plan.  They proposed constructing an 81,000 square foot facility along with several out buildings which would provide a 400-member training facility with administrative, educational, assembly, library, learning center, vault, weapons simulator and physical fitness areas for the units who would be training there on a periodic basis.

The Chair opened the discussion to the public.  

An unidentified citizen asked the time frame for proceeding with construction if the property was annexed.  Mr. Tracey said the contract between the owner of the property and the Army would have to be finalized, and the Army would have to come back through the process with the City for formal review of the site plan and getting the necessary permits and approvals to construct.  The time line within BRAC was a 2011 completion.   With regard to the services, the property was currently served by United Water and that would likely continue.  It was currently on County sewer and that would continue.  However, the City indicated if there were problems with that, the City would accommodate sewer.  Electric would be extended to the property by the City at the applicant’s expense.  
There being no further comments, the discussion was returned to the table.

Mr. Markham clarified that the site would be in District 2 and asked if the City would get the transfer tax on the property.  Mr. Funk noted it was a federal installation, so there would be no transfer tax.  Mr. Markham asked if the Police Department felt they could cover the area, and Mr. Lopata said yes.  Mr. Markham would support this based on the jobs and the income it would generate and felt it was very appropriate for the City.
Mr. Tuttle thought this was an excellent addition to the City and supported the annexation.

Mr. Temko said it made sense from a contiguous map perspective of the City, complied with the zoning for the area and was good for economic development, so he would support it.

Mr. Athey was pleased that the Department of the Army wanted to annex into the City and planned to support it.

Mr. Pomeroy said this would extend the City into a potential growth corridor for Route 273 which represented a good opportunity for future economic development, so he supported the annexation.
Mr. Funk supported the annexation and extended his thanks to Senator Carper for his involvement.

Question on the Motion was called

MOTION PASSED UNANIMOUSLY.  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.

Absent – Clifton.

(ORDINANCE NO. 09-23)
25.
7.  PLANNING COMMISSION/DEPARTMENT RECOMMENDATIONS
A.
Request of Chipotle Mexican Grill of Colorado, LLC, for a Special Use Permit for a “Cafeteria-Style” Restaurant to be Known as Chipotle Mexican Grill Located at 136 E. Main Street, Newark, Delaware
MOTION BY MR. TUTTLE, SECONDED BY MR. MARKHAM:  THAT THE SPECIAL USE PERMIT BE GRANTED TO ALLOW FOR A “CAFETERIA-STYLE” RESTAURANT.

Shawn Tucker, Esquire, represented Chipotle Mexican Grill of Colorado, LLC.  The property was located at 136 E. Main Street between Center and Choate Streets between Panera Bread and Margherita’s Pizza.  The property was currently zoned BB and was approximately one-quarter acre.  There was an existing vacant building that was approximately 5,400 square feet, and Chipotle proposed to use about 3,000 square feet, although the rental agreement would be for the entire property as required by the landlord.

An architectural rendering, pictures of the current site, and a floor plan for the proposed restaurant use were reviewed.  The Downtown Newark Partnership Design Committee found them acceptable and recommended in favor of them.  In addition, the Planning Commission and the Planning & Development Department recommended in favor of the application.  
The hours of operation would be 11 a.m. to 10 p.m. daily, seven days a week.  

Mr. Tucker explained the three factors Council was required to consider:  Regarding the potential adverse impact on health or safety of this use if approved and whether it would be detrimental to public welfare, Mr. Tucker submitted this was a restaurant with permitted use with special use approval, and the food served and the manner in which the operation would be run would not be detrimental to the public welfare, nor adverse to public health or safety.   Regarding whether it was in conflict or harmonious with the Comprehensive Development Plan for the City, he said it would be harmonious with other uses in the area, and consistent with the character of Main Street.  Regarding potential conflict with the Comp Plan, the P&D Department recognized in its report that there was consistency with the Comp Plan as well as general compliance with the other two factors he mentioned.  He noted in the Comp Plan redevelopment was encouraged, and this was a vacant storefront that would be improved upon and occupied if approved.  Further, employment opportunities and economic development would be presented.  According to Mr. Tucker the Comp Plan referenced compatibility with existing uses and buildings in the area, and he submitted the design was consistent with the existing buildings and uses along Main Street.


Mr. Funk asked how soon construction would begin.  Mr. Tucker believed construction might commence as early as November depending on time line approvals, although Department of Health regulations might delay it to begin in spring.


Mr. Markham asked how long the property had been vacant which was close to five years.  He was glad to see the garage door was no longer on the rendering and questioned the use of sustainable architecture.  They typically used standard construction materials but tried to use recycled products for the interior whenever possible. 


Mr. Markham noted the project required a 30 space parking waiver and commented that the City should start setting aside this money to help with the parking problem.  Mr. Funk said it was.  (Note:  The parking waiver was granted by the Planning Commission.)

Mr. Athey was also pleased that the garage door had been removed.

The Chair opened the discussion to the public.

There being no comments forthcoming, the discussion was returned to the table. 

MOTION PASSED UNANIMOUSLY.  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.

Absent – Clifton.

26.
8.  ORDINANCES FOR FIRST READING 

A.
Bill 09-22 – 
An Ordinance Amending Ch. 20, Motor Vehicles & Traffic, By Prohibiting Non-consensual Towing From Private Parking Areas Within One Hour of the Opening of a Business
Ms. Fogg read Bill 09-22 by title only.

MOTION BY MR. POMEROY, SECONDED BY MR. MARKHAM:  THAT THIS BE THE FIRST READING OF BILL 09-22.

MOTION PASSED UNANIMOUSLY.  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.

Absent – Clifton.

(2ND READING 7/27/09)
27.
9.  ITEMS SUBMITTED FOR PUBLISHED AGENDA

A.
Council Members:  None  
28.
9-B.
COMMITTEES, BOARDS & COMMISSIONS
None
29.
9-C.
OTHERS
None
30.
10.
SPECIAL DEPARTMENTAL REPORTS

A.
Special Reports from Manager & Staff:  


1.
Approval of 2009 Audit Report (See Item 1-B)
31.
10-A-2.
RECOMMENDATION – PARKS & RECREATION FEE INCREASES






Mr. Sonnenberg noted at the last work session Council reviewed a number of concepts for closing the budget gap and staff was given the go ahead to revise the recreation fees to reflect cost recovery.  The proposed fee schedule illustrated the changes that would be implemented with programs offered in the fall.  The fees for City residents would cover 100% of the direct costs such as instructor salaries, material supplies and contractual services.  The fee for City residents would also cover 100% of departmental overhead costs related to recreation services; that is, the cost within the Parks & Recreation Department specifically related to recreation.  Fees for non- residents would cover the same costs as well as 100% of the City-wide overhead cost applicable to recreation services.  The concept was that people who lived outside the City did not pay property taxes and do not support the general administrative overhead of the City and therefore it should be reflected in the fees they pay.  The new methodology for fees would require individuals who participate in City recreation activities to pay the cost of their leisure time choices similar to other residents who participate in non-City provided leisure activities.  The proposed increase was an effort to close the budget gap, and if there was no change in participation levels, as much as $132,000 may be generated this fall from the fee increases.  If participation levels drop, programs would be cancelled reducing the direct and indirect cost associated with providing the programs that were no longer in demand.  He explained that Council had not historically approved specific changes to recreation fees.  However, since this was a fairly significant change, he felt they should accept the report.  If accepted, the fees needed to be included in the fall newsletter which would be produced in the next few weeks.


Mr. Tuttle asked Mr. Sonnenberg if this broke new ground in establishing the formula that drives these costs.  Mr. Sonnenberg said this created a precedent in the sense that it was explicit about including in the cost for service the indirect charges while in the past the practice was to cover direct costs.  


Mr. Temko was interested in seeing more options for modest increases or information about participation levels.  He understood the concept of complete cost recovery and understood the financial situation but felt certain programs would no longer exist because the staff recovery was proportioned out.  For example, the Thanksgiving Day breakfast increase to $16, trips for residents and a number of programs doubling in cost would have very negative impacts on what makes the community of Newark.  He noted that CPR and First Aid classes would double when there was a definite benefit to providing that service.  His perspective was that more costs should be recovered but did not think all of the increases were reasonable.


Mr. Athey said his first reaction was sticker shock when he looked at the increases.  He asked if the intent was more revenue generation or more what Mr. Temko was getting to – the way the costs would be proportioned for these programs.  Mr. Sonnenberg said the report was a direct outgrowth of Council’s discussion at the last work session where fairly significant potential revenue sources were identified.  This was the practical impact of implementing it.  Mr. Sonnenberg was concerned to have a logical, rational way of explaining how the fees were determined, in particular as it related to the non-resident fees.  Further, given the feedback Council had previously received about non-resident water rates, he wanted to be clear and transparent as to what the allocation of costs were and what the logic of that was.  He said Council could choose something other than 100%, which got back to the point that brought this up in the first place of looking for some significant revenue sources, not only for the immediate term but also long term.  This would be setting a precedent, and the exact formula would be something he would anticipate applying in future budgets.


Mr. Athey expressed concern that because of the significant jump in fees it was possible that participation might drop due to the shock factor.  He suggested the possibility of a phased approach or a formula.


Mr. Pomeroy said the City was in a financial situation where Council had to look at the increases realistically and start making the hard decisions.  While Parks & Recreation offered a great program that was very attractive to residents and non-residents, it was one of the areas where Council had decided to consider fee increases.  However, he felt there were some activities that were important from the aspect of building community and other activities that were life style choices which were very important for families such as preschool and Downes Before and After Care.  These were relied upon by working families in order to have care for their children and make ends meet.  He hoped to be extra sensitive to these programs and find a way to moderate certain costs that fall into the realm of what was important to the community.


Mr. Sonnenberg pointed out there were other alternatives in the community for day care and preschool.  Mr. Pomeroy concurred but said they were not available at the same cost as the City’s programs.  Mr. Sonnenberg said from an equity standpoint Council had to determine whether the taxpayers of the City should subsidize programs for a select group of people.  Mr. Pomeroy agreed this choice made a statement as to where the City placed its priorities, even within the Parks & Recreation Department, and that Newark had come to be identified as offering these programs for folks of modest means with a good, safe learning environment.  Mr. Pomeroy noted that programs such as ice skating would be less expensive if people enrolled through the University, and no one would sign up through the City.


Mr. Funk said the numbers did not make sense.  Mr. Sonnenberg replied that they were based on the direct costs.


Mr. Temko agreed with Mr. Pomeroy that the number one priority was insuring access to community-oriented programs for economically disadvantaged individuals.  Of all the proposals they looked at in their workshop, he believed this was the one that had the least financial impact for the City but had a profound impact in terms of people wanting to live in Newark.  The Parks & Recreation program was also a tremendous economic development tool for the community with the numerous opportunities for children and adults.


Mr. Pomeroy believed when talking about economic development that the quality of life in a town was a huge part of the picture.  However, he did not think the City was at a point where they had the luxury to say no to a proposal of raising the recreation fees.


Mr. McFarland addressed the issue of the costs and how they were derived.  If 5% of the overall direct costs in the recreation programs were attributed to a given program, that program got 5% of the overheads, both departmental and Citywide, so a trip to Annapolis that had more direct costs associated with it got a much higher percentage of the overheads.  That was the only allocation factor derived that made sense across all the programs.  The other point made by Mr. McFarland, more by way of context, was he did not think the recommendation was there just to try to fill the 2009 operating budget gap.  The trade off was if action was not taken here, the offset was in a property tax rate increase. This was not a proposal to fix the gap for one year, it was an attempt to look long term to get a recurrent revenue stream that would offset the potential need for a tax increase.  Mr. McFarland said in terms of the budget it was pretty much that black and white. 


Mr. Temko said it was black and white except that they have not seen a list of the other options, but a lot of the options discussed had differentials in terms of how much they could raise.  Mr. McFarland said if all those options were adopted, they would still be looking at a tax increase.  


Mr. Markham noted there were indirect benefits that could not be calculated into this.  Just bringing people into the City was indirect marketing.  


Mr. Sonnenberg clarified that staff was not advocating dramatic change in the Parks & Recreation program from any philosophical kind of standpoint.  They were trying to respond to the discussion Council had at their work session to look at alternatives.  He did not question the value of the recreation programs because he has personally seen the huge benefit to children to have constructive things to do in their free time.


Mr. Pomeroy said it was important to remember that Council asked for recommendations and they thought Parks and Recreation fees would be the easy one yet they were having a tough time trying to work their way through the report.  He asked the City Manager what action he wanted Council to take on the report.  Mr. Sonnenberg said if they agreed with the proposal to vote to accept his report.  If Council wanted staff to make changes, they should tell them what those changes were and they would make them.  He asked Council to think in terms of groups or types of activities.  For instance, they could agree to subsidize youth activities and have adults pay the full cost.   He also asked Council to think about it in terms of percentages and keep in mind the overhead costs.  If the proposed rate increase generated numbers that were too high, he suggested applying 80% or some other percentage.  Or they could suggest applying 30% to youth activities and 100% to adult activities.  Or they could suggest that the increases as proposed be phased in.  Mr. Funk suggested that non-residents pay 100% of the costs and resident fees be increased no more than 25%.


Mr. Temko thought an increase had to be considered in coordination with the Parks and Recreation Department providing information on their programs and participation.


Mr. Pomeroy was concerned that the pricing of a program could reach the point where people would opt away from the program or event, so the types of programs would have to be evaluated to determine the need to subsidize some more than others. He asked how soon a decision had to be made.


Mr. Sonnenberg advised that the production of the Fall Newsletter was in several weeks, and he wanted the new fees to be reflected in that issue.


Mr. Markham questioned if there had been any public input with the proposed rates.  Mr. Sonnenberg said if Council had sought direction from their constituents, that would have been the input.  Mr. Markham would like to have more time to discuss this with the community to get feedback unless the City surveys were received to get input from them. 


Mr. Tuttle pointed out that philosophically staff had clearly done what they were asked to do.  He did not think there would be a positive response from the community.  However, he thought there was merit to making distinctions between services for youth and adults and certainly there should be a distinction between residents and non-residents.  He asked Mr. Sonnenberg where he might make that breakpoint if they were going to move toward implementation.  


Mr. Sonnenberg thought from the discussion there was interest in subsidizing youth activities and some kind of phase in, so he will go back and come up with a proposal to reflect that.  



Mr. Markham thought it would be helpful to see a spread sheet that reflected a phase in of 10%, 20% or 30%.


Mr. Temko thought it was important to be looking at whether there were alternatives that might be out there.  For example, asking residents if they were willing to pay a little bit or a lot more for these programs and/or were they willing to pay a cent more in property taxes to keep all of the programs as opposed to having a lot of them disappear.

Mr. Sonnenberg reiterated that he would go back and come up with a concept that included subsidies for youth programs as well as a phase in.  He would also attempt to show the cost impact.  He understood that Council did not want to charge 100% to the youth and that was how you subsidize it by not charging the full cost.  He said he would try to talk about it as a percentage of the direct cost so it was clear and rationale.


Mr. Athey asked if the youth programs were subsidized would it come out of general revenues or would they ask 125% for some of the adult programs to come out even.  Mr. Temko interjected that they would not get money from programs if they were cancelled.


Mr. Sonnenberg said he understood Council was interested in trying to see what the critical price point was, and where the equilibrium was.

MOTION BY MR. ATHEY, SECONDED BY MR. TEMKO:  TO SUSPEND THE RULES TO OPEN THE DISCUSSION TO THE PUBLIC

MOTION PASSED UNANIMOUSLY:  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.

Absent – Clifton.

Jean White, 103 Radcliffe Drive, was shocked at the doubling or tripling of costs, and she agreed with many of Council’s comments.  She felt the effect of this would be that many people would avoid having their children participate altogether.  She thought it was unlikely that the participation levels would remain even half of what they currently were and would be surprised that the City would see revenues of $132,000.  She questioned if there would be more scholarships or need-based opportunities for youth based on the increased costs.  She supported the idea of subsidizing the youth activities. She said the Parks & Recreation Department was a wonderful department with many creative activities that appeal to children, and she would hate to see these activities lost.  While she agreed it could be argued that the activities for adults were less important, Mrs. White felt classes such as CPR, First Aid, Red Cross babysitting and Defensive Driving were particularly important classes for the adults and had a carryover into the health and safety of our population.  She suggested there should be a cost comparison to outside programs.  She hoped the proposed increases would be looked at carefully before they were implemented.  

Mr. Hite, a Newark resident, said in the past the food was donated for the Thanksgiving Breakfast, and the purpose was to bring people in the community together, not to make money.  Mr. Funk added there were a lot of corporate sponsors for that event, and he knew money was important but did not agree with the proposed change.

Mr. Temko requested participation numbers for residents and non-residents for the programs when the report was brought back to Council.


There were no further comments.
32.
10-B.
ALDERMAN’S REPORT

Mr. Markham noted the report now contained the actual number of traffic tickets.  He expected a drop in tickets based on increased fines to discourage speeding, but May and June showed increases in the number of tickets.  

MOTION BY MR POMEROY, SECONDED BY MR. TUTTLE:  THAT THE ALDERMAN’S REPORT DATED JULY 1, 2009 BE RECEIVED.

MOTION PASSED UNANIMOUSLY:  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.
Absent – Clifton. 

33.
10-C.
REQUEST FOR EXECUTIVE SESSION RE LABOR NEGOTIATIONS









MOTION BY MR. POMEROY, SECONDED BY MR. ATHEY:  THAT COUNCIL ENTER INTO EXECUTIVE SESSION WITHOUT THE PRESS TO DISCUSS LABOR NEGOTIATIONS.


MOTION PASSED UNANIMOUSLY:  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.

Absent – Clifton.

Council entered into Executive Session at 10:30 p.m. and returned to the table at 10:44 p.m.  

MOTION BY MR. ATHEY, SECONDED BY MR. MARKHAM:  TO ACCEPT THE TENTATIVE AGREEMENT WITH THE FOP.

MOTION PASSED UNANIMOUSLY:  VOTE:  6 to 0.

Aye – Athey, Funk, Markham, Pomeroy, Temko, Tuttle.
Nay – 0.

Absent – Clifton.

34.
Meeting adjourned at 10:45 p.m.
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